
HEADING OF JUDGMENT IN SESSION CASE

IN THE COURT OF ADDITIONAL SESSION JUDGE BILASIPARA

Present:- Smti S. Bhuyan, AJS
Additional Session Judge, Bilasipara

Session Case No- 11 of 13

u/s 121/121(A) of I.P.C r/w section 10/13 of the Unlawful
Activities (Prevention) Act,1967

STATE

Versus

1. Dhiren Nath
2. Baharul Islam
3. Amir Chand Mondol

4. Pintu Ram Barman

Accused persons

(Committed by Sri I. Ahmed, then learned JMFC, Bilasipara in GR (BLP) case
No- 88/01 u/s 121/121(A)I.P.C. r/w section 10/13 U.A.(P) Act. )

Advocate appeared:-

For the state:-Mr. T. Kr. Bhattacharya, Addl. PP

For the accused:- Abdus Samad, advocate.

Date of institution of the case :- 30-06-01

Date of commitment :- 29-11-12

Date of Framing charge :- 25-07-14

Date of prosecution evidence :- 20-09-14, 18-03-15,06-05-15,10-06-15,
30-07-15, 29-09-15,03-02-16,18-03-16,

21-11-16, 24-08-17,

Statement of accused recorded on :- 06-09-17

Date of Argument :- 20-09-17, 09-10-17
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Judgment delivered :- 21-10-17

JUDGMENT

Prosecution Case

1. Prosecution case in brief is that on 30-06-2001 SI G.R. Gogoi lodged
an FIR against Arabinda Nath, Gautam Seal, Lutfur Rahman, Baharul Islam
and other alleging that they were ULFA activities of Bilasipara area and since
many days, ULFA activities created panic among the public of Bilasipara area
by committing kidnapping, killing, extortion etc. The member of ULFA
activities collecting money with a view to purchasing arms and ammunition,
high explosive materials for wage war against the state as well as against the
Govt. of India.

Investigation
2. Officer-in-charge of Bilasipara police station on receiving the ejahar from

informant S.I. Guna Ram Gogoi registered a police case vide No Bilasipara
police case No. 88/01 under Section 120(B)/121/121(A)/123/384 I.P.C. r/w
section 10/13 U.A(P) Act and SI A.U. Khan was entrusted to conduct the
investigation of the case. In course of investigation I/O visited place of
occurrence, recorded statement of witnesses, seized articles vide Ext 1, Ext2,
Ext 3, Ext 4 & Ext-5 and after completion of investigation submitted charge
sheet against the accused persons named herein above u/s 121/121(A) I.P.C.

r/w section 10/13 U.A.(P) Act.

Committal

3. On receipt of the charge sheet, Learned JMFC, Bilasipara, took cognizance
and after furnishing necessary copies to accused persons committed the case
before the Learned. Sessions Judge, Dhubri for trial and Learned Session

Judge, Dhubri made over the case to this court for trial.

Charge

4. My then Ld. Predecessor after hearing for both sides and perusal of material
on record framed charge u/s 121/121(A) I.P.C. r/w section 10/13 U.A.(P) Act.
against the accused persons Dhiren Nath, Baharul Islam, Amir Chand Mondol
and Pintu Ram Barman and when charges read over and explained to the

accused persons they pleaded not guilty and claimed to be tried.
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Trial

5. In order to prove the prosecution charges against the accused persons,
prosecution adduce evidence of all together 15 number of witnesses and
exhibited 6 no of documents.  PW- 1 Nalu Sk. , PW-2 Ukil Uddin Sk., PW- 3
Manita Nath , PW- 4 Satish Nath, PW-5 Asraful Alom, PW-6 Dipul Nath, PW-7
Takul Ch. Nath, PW-8 Sumanta Nath, PW-9 Bodiat Jamal, PW-10 Aynal
Hoque, PW-11 Bhudreswar Nath, PW-12 Amir Uddin Khan, IO of the case;
PW-13 Mominur Rahman, PW-14 Nowshad Ali and PW-15 Rabial Hoque. Ext
1 Seizure list, Ext 2 Seizure list, Ext 3 Seizure list, Ext 4 Seizure list, Ext 5
Seizure list, Ext 6 Charge sheet. M. Ext-1 to 6 are material exhibit. M Ext1
demand letter of ULFA, M Ext 2 Booklet of ULFA, M Ext 3 demand letter of
ULFA, M Ext. 4 Demand letter of ULFA, M Ext. 5 Demand letter of ULFA and
M Ext. 6 Register. In this case informant, SI Guna Ram Gogoi expired. After
closure of the prosecution evidence, statement of the accused persons
recorded u/s 313 Cr.P.C. Accused plea is denial, however declined to adduced
evidence in support of the plea of denial.

6. POINTS FOR DETERMINATION:-

i) Whether accused persons in the month of June, 2001 at
Assam waged war against the Government of Assam or Government of
India or attempts or abet the waging of war against the Government of
Assam and government of India?
ii) Whether accused persons in the month of June, 2001 at
Assam make conspiracy to commit the waging of war against the
Government of Assam or Government of India by means of criminal
force or by show of criminal force
iii) Whether accused persons are member of an unlawful
association ULFA and take parts in the association contribute and
received any contribution to the ULFA association and assist the
association and aiding and promoting the ULFA association?
iv) Whether accused persons take parts in or commits or
advocates or abets or incites the commission of any unlawful activity or
in any way assist any unlawful activity of any declared unlawful
association such as ULFA?
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ARGUMENT

7. Ld. Addl. P.P made submission that to prove the charge against the
accused person, prosecution adduced evidence of 15 no of witnesses and
exhibited material documents and material documents seized from the
possession of the accused persons fairly established the prosecution charges
against the accused persons.
8. Ld. defence counsel made submission that none of the seizure witness
supported the seizure of the items from the possession of the accused person
and nothing was seized from the possession of the accused person in
presence of the witness and therefore, seizure list does not establish the
prosecution charges against the accused person. Ld. defence counsel further
submitted that prosecution witnesses did not supported the prosecution case
against the accused persons and prosecution charges against the accused not
at all proved against the accused persons.

DISCUSSION, DECISION & REASON THEREOFF:-

9. PW-1 Nalu Sk, PW-2 Akhil Uddin Sk. deposed accused Baharul Islam
resides in their village but they have no knowledge about the case and what
allegation made against the accused Baharul Islam. Other accused persons
and informant is unknown to them. PW-3 Manila Nath and PW-4 Satish Nath
deposed that they knows accused Dhiren Nath. They have no knowledge
about the case and allegation made against the accused Dhiren Nath and
other accused persons and informant is unknown to them.
10. PW-5 Asraful Alom deposed that accused Baharul Islam is his elder
brother and he doesn’t know why police implicated his brother in this case.
PW-6 Dipul Nath , PW-7 Takul Ch. Nath, PW-8 Sumanta Nath deposed
accused persons as well informant are unknown to them and they have no
knowledge about the incident and they even do not know why police made
them witness. PW-9 Badiyot Jamal deposed he only knows accused Amir
Chan Mondal. Rest accused persons and complainant were unknown to him
.He is totally unaware about the case and do not know why police arrested
accused persons. PW-11 Bhadreswar Nath, PW-13 Mominur Rahman, PW-14
Nowshad Ali stated accused persons and complainant are not known to them.
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They have no knowledge about the incident.  The evidence of PW-1 to PW-
11, PW-13 and PW-14 evidence shown that they have no knowledge about
the incident and are totally ignorant about the prosecution allegation made
against the accused persons and their evidence does not bring any of the fact
and allegation made by the prosecution against the accused persons. Their
evidence does not bring any incriminating material against the accused and
not show any ray of light to the prosecution case.
11. Evidence of PW-10 Aynal Hoque is that he doesn’t know accused
persons and complainant of the case and he was a VDP President of
Bilasipara Thana Advisory committee and signature on Ext 1 seizure list is his
signature but he is unaware of the content of the seizure list. His further
evidence is that he put his signature Ext 1(1) on Ext 1 as per instruction of
the police. Evidence of PW-10 does no bring on record that seized article of
Ext-1 were seized from actual physical possession of accused person in
presence of PW-10. His evidence does not enlighten the prosecution charges
made against the accused persons and is no help for the prosecution case.
12. PW-15 Rabial Hoque deposed that he does not know the informant
and accused persons. He deposed that the signature present on Ext 3 i.e Ext
3(2) is his signature but he cannot recollect why police took his signature. In
cross he stated he has no knowledge about the case. Evidence of PW-15 also
pointed that seizure was not made in presence of PW-15 and it is also not
established that the seizure was made from the actual physical possession of
accused persons. As per Ext-3 one demand letter dated 29-09-03, one
envelope, one green colour full chain cover BSA bicycle seized from one
Jamiul Rahman  but I/O of the case not sent up said Jamiul Rahman for trial.
Ext-3 clearly shown that vide Ext-3 nothing was seized from the possession of
the present accused persons and therefore Ext-3 is not benefited to the
prosecution case against the accused persons.
13. PW-12 Amir Uddin Khan is the IO of the case. His evidence is that on
30-06-01 he was working as attached officer at Bilasipara police station and
he was entrusted by O/C Bilasipara PS to investigate this case. Accordingly he
visited place of occurrence, recorded statement of the witnesses, seized ULFA
demand letter etc. from accused in presence of witness and finally submitted
chargesheet against the accused persons u/s 121/121 (A) I.P.C. Ext 1,2,3,4,5
are the seizure list. Ext 4(1), 5(1), 3(1), 1(2), 2(1) are his signature. Ext 6
chargesheet, Ext 6(1) is his signature. M Ext1 demand letter of ULFA, M Ext 2
Booklet of ULFA, M Ext 3 demand letter of ULFA, M Ext. 4 Demand letter of
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ULFA, M Ext. 5 Demand letter of ULFA and M Ext. 6 Register. In cross he
stated he did not drawn sketch map of the place of occurrence. PW-10 is the
witness of ext-1 and PW-15 is the witness of the ext-3. Vide ext-3 nothing
was seized from the possession of the present accused persons. PW-10 and
PW-15 did not whisper that seizure was made in their presence. They show
their total ignorance of the case. PW-10 did not supported the prosecution
case and he except admitting his signature did not whisper that seizure was
made from the possession of the accused person. Further PW-12 did not
clarified from whose possession he made the seizure vide ext-4. Seizure of
the goods as per statue in presence of the witnesses is not established.
14. On scrutiny of exhibit 2 shown that demand letter were seized from
one police personal Inspector Bipin Saharia by IO of this case and Ext 2 does
not shows from whose possession Inspector Bipin Saharia seized the demand
letter. IO of the case did not enlighten the same before the court while
adducing evidence before the court. Ext-4 does not shown from whose
possession, IO A. U. Khan seized the ext-4 item. He is examined as PW-12 by
the prosecution but during his examination he did not disclosed the fact from
whose actual possession ext-4 article were seized. Thus makes prosecution
case darker to the extent that those articles were seized from the possession
of the accused person facing trial. Vide exhibit 1 prosecution wanted to show
that one demand letter and one booklet was seized form the possession of
accused Pintu Ram Ray in presence of seizure witness but none of the
prosecution witnesses supported the same and seizure witness PW-10 Aynal
Hoque stated he is totally unaware for what purpose his signature was taken
in Ext 1. PW-12 I/O of the case Amir Uddin Khan did not disclose in his
evidence where from he seized demand letter as shown in Ext 1 to 5. and
therefore prosecution’s case that demand letter of ULFA vide Ext 1, Ext 3 and
Ext 5 is seized from one Pinturam Ray, Jamiul Rahman and Utpal Sharma
respectively is not established beyond all reasonable doubt. Further Utpal
Sarma and Jamiul Rahman not sent up for trial by the IO. Vide ext-3 and ext-
5 nothing was seized from the possession of the present accused persons and
prosecution failed to bring on record any chain of connection in between
resent accused persons with the exhibit 3 and exhibit-5 and with ext-2 and
ext-4 of the case. Therefore, the prosecution allegation against the accused
persons not established beyond all reasonable doubt.
15. From scrutiny of Ext-5 it is seen that IO seized one register from Utpal
Sharma marked as Anurag Delux maintained at voice communication PCO
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day to day use” and Utpal Sharma is not sent up by the IO for trial therefore,
Ext 5 does not help the prosecution case and MExt 6 is not a demand letter
nor any material showing or connecting banned organization ULFA with the
present accused persons. I find that prosecution has totally failed to bring on
record that material exhibit were seized from actual physical possession of
accused persons.
16. On scrutiny of Ext 6 chargesheet it appeared that the Ext 6 was not
the final charge sheet and at the time of submitting Ext-6 I/O of the case PW
-12 did not obtained prosecution sanction and he submitted charge sheet
without obtaining prosecution sanction with prayer to submit final charge
sheet after obtaining prosecution sanction from the home department. It is
seen from his evidence and scrutiny of the record that during trial of the case
also prosecution did not submitted prosecution sanction to prosecute the
accused persons u/s 121/121(A) I.P.C r.w. section of 10/13 U.A(P) Act.
17. Section 45 of UA(P) Act 1967:   Cognizance of offences- 1[ No court
shall take cognizance of any offence-

i. Under Chapter III without the previous sanction of the Central
Government or any officer authorized by the Central
Government in this behalf;

ii. Under Chapters IV and VI without the previous sanction of the
Central Government or, as the case may be, the State
Government , and where such offence is committed against
the Government of a foreign country without the previous
sanction of the Central Government.

2[(2) Sanction for preparation under sub-section (1) shall be given
within such time as may be prescribed only after considering the
report of such authority appointed by the Central Government or,
as the case may be, the State Government which shall make an
independent review of the evidence gathered in the course of
investigation and make a recommendation within such time as may
be prescribed to the Central Government or, as the case may be,
the State Government.]

18. Section 196 Cr.P.C.  says Prosecution for offences against the State
and for criminal conspiracy to commit such offence –

1. No court shall take cognizance of
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a) Any offence punishable under Chapter VI or under section
153A, 1[ section 295A or sub-section (1) of section 505] of
the Indian Penal Code ( 45 of 1860), or

b) A criminal conspiracy to commit such offence, or
c) Any such abetment, as is described in section 108A of the

Indian Penal Code (45 of 1860), except with the previous
sanction of the Central Government or of the State
Government.

19. On careful scrutiny of record it has been seen accused were charged
u/s 121/121(A) I.P.C. r.w section 10/13 of UA (P) and my then learned
predecessor framed charges against the accused persons u/s 121/121A I.P.C
r.w section 10/13 of UA (P) Act. Offence punishable u/s 121 I.P.C to 130 IPC
falls under the chapter VI of the Indian Penal Code and offences u/s 121
I.P.C to 130 I.P.C were the offences against the state. In this case SI Amir
Uddin Khan is the IO of the case and he had investigated the case, seized
demand letter of ULFA vide Ext 1 to Ext 5 and submitted charge sheet
against the accused persons u/s 121/121(A) I.P.C. r.w section 10/13 UA (P)
Act without obtaining sanction to prosecute the accused persons under the
statute as required u/s 196 Cr.P.C. and section 45 of the U.A. (Prevention)
Act. When statue bar taking cognizance of case without sanction, court
cannot go against the statute. The trial on the accused person commences on
defective charge sheet. IO of the case did not comply with the statutory
provision of the law of the land and without following the mandate IO
submitted the charge sheet. Prosecution even during trial did not take any
endeavor to submit the prosecution sanction as required u/s 196 Cr.P.C and
section 45 of the UA (P) Act 1967.
20. In view of my aforesaid discussion and upon scanning and analysis of
the evidence on record I have come to my considerate finding that
prosecution miserably failed to bring home charges u/s 121/121(A)  I.P.C
read with section 10/13 U.A. (P) Act against the accused persons and they
are acquitted from the charge of section 121/121(A) I.P.C read with section
10/13 U.A. (P) Act and is set at liberty.
21. Seized articles one green colour full chain cover BSA bicycle having
frame no. DM- 059454  be given to the jimma of the person from whom it
was seized,  rest seized articles i.e M Ext 1 to M Ext 5 be destroyed in due
course of time in accordance with law.
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22. Bail bond of accused persons will remain stands for next six (6)
months u/s 437(A) Cr.P.C.
23. Send back the GR case record to the learned committal Court with a
copy of the judgment.
24. Given under hand and seal of this Court on this 21st day of October,
2017 at Bilasipara.

(Smti S. Bhuyan)

Addl. Session Judge, Bilasipara

Dictated and Corrected by me,

(Smti S. Bhuyan)

Addl. Session Judge, Bilasipara

Typed by,

Swmkhwr Brahma, Stenographer Gr. III.
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APPENDIX

PROSECUTION WITNESS:-

PW- 1 Nalu Sk. ,
PW-2 Ukil Uddin Sk.,
PW- 3 Manita Nath ,
PW- 4 Satish Nath,
PW-5 Asraful Alom,
PW-6 Dipul Nath,
PW-7 Takul Ch. Nath,
PW-8 Sumanta Nath,
PW-9 Bodiat Jamal,
PW-10 Aynal Hoque,
PW-11 Bhudreswar Nath,
PW-12 Amir Uddin Khan,
PW-13 Mominur Rahman,
PW-14 Nowshad Ali  and

PW-15 Rabial Hoque

PROSECUTION EXHIBIT:-

Ext 1 Seizure list,
Ext 2 Seizure list,
Ext 3 Seizure list,
Ext 4 Seizure list,
Ext 5 Seizure list and

Ext 6 Charge sheet

DEFENCE WITNESS :- NIL

DEFENCE EXHIBITES :- NIL

COURT EXHIBITES :- NIL

COURT WITNESS :- NIL

(Smti S. Bhuyan)

Addl. Session Judge, Bilasipara


